Kuwait is a member country of the Gulf Cooperation Council (GCC). As with the other countries in the GCC, Sharia law informs its laws. The use of the New York Convention (NYC) to resolve disputes has come into conflict with Sharia law if the choice of law is from another system of laws. This means that Kuwait has followed the procedures of the NYC, under the principle of reciprocity, as the main ground for disqualifying enforcement of foreign arbitral awards in Kuwait.
Introduction
Arbitration under international law is commonly referred to as a formal dispute settlement mechanism, 1 similar in many ways to common judicial procedures. 2 In line with this, arbitration involves having a binding determination of a dispute by a third party who is competent and well-versed, with knowledge to declare a dispute as final according to a set of established legal principles. 3 The whole issue of flexibility is well addressed by the parties involved in the dispute with an arbitration tribunal being set up, both on an ad hoc or permanent basis, such as the Permanent Court of Arbitration. 4 Interestingly, when it comes to the concept of arbitration and how it applies in Kuwait it can be argued that the concept of dealing with disputes in a pre-determined way, agreed between the parties, is a system that has been in place under Islam for over 1400 years and is one that is not entirely different to the modern arbitration approach.
The concept of arbitration is discussed in the Holy Qu'ran and this suggests that maintaining a private mechanism for dealing with commercial disputes is important in a variety of situations and particularly in those jurisdictions that place a heavy reliance on moral and religious obligations. Whilst this has now been enshrined in Article 173 of
Background
Article 1(2) of the NYC defines an arbitral award to mean that it will not be limited to including awards that are made by the arbitrators appointed in each case but also to those that are made by permanent arbitral bodies to which the parties are submitted. 9 This means that an arbitral award ought to be regarded as such, not in consideration of whether there is an agreement.
The arbitration laws in Kuwait are not based on a comprehensive and specific regulation but rather on the Civil and Commercial Procedure Law; neither is it dependent on the UNCITRAL Model Law.
10 Thus, the definition of an arbitral award would depend on the choice of law.
In February 1995, a novel judicial body came into being. This entity was an arbitration tribunal for civil and commercial issues in Kuwait. This arbitration tribunal, as provided by the law, is comprised of a three judge panel selected from the Court of Appeals and 2 arbitrators. The latter are appointed by the parties to the arbitration. This court has been provided with exclusive jurisdiction over disputes between private corporate bodies, public authorities, ministers of the government and state owned corporations.
11 The law also shows that a foreign arbitral award also follows the same system as a domestic arbitral award. It is important to point out that some companies established in Kuwait have deemed it necessary to include arbitration clauses in their constitution in order to govern any disputes which arise in the course of trade activities.
Kuwait has also adopted the CCCP that was first enacted and came into effect in 1980, 12 as well as amendments to other legislation that are crucial for the enforcement of awards. Moreover, being a GCC country, it has incorporated Sharia law as well as treaties, such as the NYC, to give effect to how foreign arbitral awards are enforced.
The NYC is, in principle, applicable to each and every arbitral award. All the same, certain reservations are permitted to the signatories under Article X. Thus, a member state has the option of recognising and enforcing an arbitral award only if it has been made in another contracting state. This is on the basis of reciprocity. In addition, a member state can declare that it will restrict the application of the Convention to disputes arising from legal relationships that are deemed to be commercial under the laws of the country making such declarations. 13 As a consequence, two important reservations have emerged.
The reciprocity reservation which permit a country to refuse recognition and enforcement of arbitral awards until, and unless, the awards have been rendered in a contracting state, was adopted in Kuwait's reservation clause, as well as the commercial reservations which allow a state to restrict the application of the Convention to commercial disputes, as determined by its domestic laws.
14 These reservations are crucial to Kuwait as they ensure that it is only possible to recognise arbitral awards made by states that recognise arbitral awards from Kuwait.
The place of countries that declare arbitral awards against Kuwait and do not consider themselves to enforce Kuwait's foreign arbitral awards is not well determined and parties to this can fail to have the awards enforced. There are a number of grounds that need to be proved by an opposing party through recognition and enforcement in Kuwait. The incapacity of a party to an arbitration proceeding or an arbitration agreement ought to be determined by a competent arbitral tribunal. Moreover, the principles of natural justice need to have been upheld or this can be a ground for not enforcing the arbitral award. A fair hearing is crucial and this is another ground for refusal of recognition as a principle of natural justice because it prejudices the interest of the parties to the arbitration agreement. Additionally, where the arbitrator uses excessive powers in making the arbitration award or the arbitration tribunal has no jurisdiction to determine the dispute, then the court of Kuwait cannot enforce such an agreement. Lastly, a ground for refusal of enforcement of an arbitral award arises in instances where there are adverse procedural irregularities that make the arbitral award entirely unenforceable by any court of a competent jurisdiction.
15
Any issue or subject matter submitted to arbitration must be capable of being subjected to arbitration. In addition, a foreign arbitral award can be rejected for a number of reasons. First, the subject matter of the dispute is incapable of being resolved by arbitration, as per the law of that country. Second, the public policy of that country would be violated if the foreign arbitral award were to be granted recognition and enforcement. 16 Countries in dispute have, on several occasions, chosen to use arbitration as the best way to solve their dispute based on the fact that it is consensual, private and quite effective compared to a court process. The place of arbitration is left to the parties to elect 17 and this, in some jurisdictions, can be a ground for setting aside an arbitral award. 18 The place of arbitration must be in a neutral location and should, as far as possible, be unconnected to either of the disputing countries or parties.
Despite the many inadequacies in local laws, ultimately, there appears to be a logical reason to harmonize these laws with arbitration awards. In addition, the place of arbitration should be equally convenient to access for these countries and should provide the necessary facilities for hearings and meetings required in a dispute between nations. 19 In the GCC countries (Bahrain, Kuwait, Oman, Qatar, Saudi Arabia and the UAE), foreign arbitral awards are enforced on the basis of domestic laws or treaties; therefore, the domestic laws take precedence over other, foreign laws. In addition to bilateral treaties, there are multilateral conventions relating to the enforcement of foreign arbitral awards. It would be to the benefit of all concerned if the GCC countries were to ratify these conventions. 22 A mere handful of the GCC countries have domestic laws of sufficient modernity to deal with the subject matter of foreign arbitral awards. This proves to be a major hindrance to the enforcement of such awards. In general, the enforcement of foreign arbitral awards is similar to the enforcement of foreign judgements. For instance, in Kuwait and Bahrain, enforcement of a foreign arbitral award necessitates the satisfaction of certain conditions. 23 The reciprocity reservation is the first aspect to be considered before any foreign arbitral award is enforced in Kuwait. This is because some contracting states choose only to elect and enforce awards from other particular countries. Secondly, the due process of service ought to have been followed to make the arbitral award enforceable. Thirdly, the foreign arbitral award has to be the final judgement pronounced by a competent arbitral tribunal in that particular state. Moreover, the public policy, as well as morality should not be violated by the declaration made in the arbitral award. Finally, the case determined in the award should be capable of being subjected to arbitration, as provided in the domestic laws.
24
The foreign arbitral award cannot be enforced if it cannot be enforced in the jurisdiction where it was made. awards, thus making it difficult to determine the enforceability of any foreign arbitral award. Consequently, a retrial of the dispute has to be undergone prior to enforcing a foreign arbitral award. 25 The situation in the UAE is all the more complex due to the federal nature of the entity and the absence of relevant statutory law in the constituent countries. From the federal perspective, an arbitral award made in one of the members of the emirate has to be enforced by any other member. Such enforcement has to be done without examining the merits of the case, subject to certain conditions being satisfied.
26
Arbitration clauses show variations over time, place and circumstances. This is evident from a perusal of the GCC countries' oil agreements. Since independence from colonial powers, tremendous changes have taken place in the Gulf countries and these are reflected in the arbitration clauses. During this period, arbitration was governed by the domestic laws of the concerned nation. Prior to independence, arbitration was supervised by an umpire who was appointed by the British political agent.
27
Arbitration in the context of private parties with regard to international trade agreements transpires according to one of the internationally available sets of arbitration rules. These are the arbitration rules of the ICC, UNCITRAL and the Euro-Arab Chambers of Commerce. Amongst these, the arbitration rules of the ICC have been very popular.
28 However, the UNCITRAL rules have gradually gained international acceptance. This has been significant in disputes between parties hailing from different continents.
29
Several commendable efforts have been made at the international level, under the auspices of the United Nations, to unify the rules and procedures related to the enforcement of foreign arbitral awards. 30 The foremost amongst these is the NYC. This Convention labours under the disadvantage of containing provisions of a vague character. All the same, many parties have benefited from it. 31 There have been suggestions from several quarters that the GCC countries should adopt the required measures that will hasten the process of acceptance of this Convention. Several countries of the Middle East have not ratified the NYC and, in these countries, foreign arbitral awards are enforced in accordance with the local laws of the concerned nation. The few exceptions to this untenable situation are Bahrain and Kuwait. These countries have enacted specific procedures, via their Civil and Commercial Procedure Acts, which deal with the enforcement of foreign arbitral awards.
32
The NYC's objective is to promote arbitration and the enforcement of arbitral awards. However, some of its provisions are couched in unclear language. For instance, Article V of the Convention specifies the grounds on which a foreign arbitral award can be denied recognition and enforcement. One of the grounds for such refusal is annulment of the award by a court of the country, wherein or under whose laws the award had been made. It is also important to note that Article VII of the Convention stipulates that a foreign arbitral award is enforceable to the full extent of the laws of the nation in which its enforcement is desired. 33 In accordance with Article V of the Convention, a foreign arbitral award can be refused recognition and enforcement only if substantial irregularities had transpired during the arbitral proceedings.
Some important examples of such irregularities are the inadequate serving of notice of proceedings or of the appointment of an arbitrator; or the denial of a fair hearing to a party. 34 Moreover, a court may refuse to accord recognition and enforcement of a foreign arbitral award if the procedures employed by the arbitral authority or its composition were contrary to the underlying arbitration agreement. Recognition and enforcement of an arbitral award can also be refused if the arbitration agreement is invalid or the incapacity of a party is established. 35 Furthermore, a court can reject an award in which the arbitrators had decided upon an issue that had not been submitted to them. In addition, a court can reject an arbitral award if the related dispute was not arbitrable under the laws of its country or if recognition and enforcement of the award would be contrary to its national public policy. 36 Article V of the Convention has been interpreted by some scholars as permitting courts to enforce foreign arbitral awards that had been rejected in the country of origin. This arises due to the employment of the word "may" in the 25 said Article. On the other hand, Article VII of the Convention uses the word "shall" which has been construed to make it mandatory to enforce a foreign arbitral award. This is to be done when the domestic law bestows more favourable rights in comparison to the award. 37 On the other hand, some other scholars contend that Article VII of the Convention does not mandate that more favourable rights are to be imposed. These scholars argue that Article V grants discretion to the courts with which they can enforce or refuse to enforce awards that have been set aside. This, according to these scholars, applies even if the domestic laws provide more favourable rights. 38 However, some scholars have contended that an annulled award ceases to exist and, as a result, there is no question of enforcing such a non-existent award. These scholars have stressed that Article VII does not pertain to annulments and merely applies to the other grounds of non-enforcement specified under Article V.
39
The term "may" in Article V of the Convention seems to empower a court to enforce a foreign arbitral award that has been set aside. 40 Ostensibly, Article V applies to all the stipulated grounds, including annulment. It has been strongly contended that if the drafters of the New York Convention had been desirous of categorising annulment as an exception requiring non-enforcement, such exception would have been made explicit. 41 It is paramount to mention that arbitration law in the Middle East has had significant effects on the resolution of disputes both in local trade as well as in international business. A detailed look at how arbitration law has been used to resolve disputes in Kuwait has been given priority in this article.
Arbitration Law in Kuwait
The dispute resolution mechanism in Kuwait differentiates between foreign and domestic arbitral awards. This section identifies and analyses the way in which Kuwait's laws operate and the impact that this is likely to have on the recognition and enforcement of arbitral awards in Kuwait. Any application relating to the enforcement of an arbitral award made in Kuwait also has to be made with the court that initially exercised jurisdiction over that case. This court provides an execution order only after confirming the existence of a valid arbitration clause, the absence of a right to appeal, and a justification for enforcing the award.
The merits of the dispute cannot be reconsidered by the court at the time of examining the award. Under the provisions of the CCCP, Kuwaiti courts enforce foreign arbitral awards that have been rendered in a member state of the NYC. 42 The arbitral award of a non-signatory nation will be enforced in Kuwait if there is mutuality of enforcement between these countries. Under the provisions of the CCCP, Kuwaiti courts will enforce arbitral awards without examining the merits of the case or retrial under the following circumstances: first, Kuwaiti law can resolve the dispute by arbitration; second, the arbitral award can be enforced in the jurisdiction where it had been rendered; and third, there has been compliance with the procedural requirements.
43
A foreign arbitral award can be enforced in Kuwait provided there is reciprocity. It is not very difficult to enforce a foreign arbitral award in this country, due to the fact that reciprocity can be established without great difficulty. This is on account of Kuwait having ratified the NYC. 44 This was achieved by the enactment of legislation.
45
Consequently, a foreign arbitral award can be enforced in Kuwait if the nation in which the award had been issued is a member of the Convention. In addition, the dispute should be such that it can be arbitrated in accordance with the law of Kuwait. Furthermore, it should not be capable of being classified as criminal conduct under Kuwait law or contravene mandatory provisions.
46
In 1995, Kuwait enacted the JAL, already discussed above, whose aim is to promote the arbitration process. 47 As specified in this law, the panel enjoys jurisdiction over the following issues:
48 any arbitration in which the disputing parties agree to refer to the panel of arbitrators; any arbitration issues that relate to a contractual dispute wherein the parties had not stipulated some other panel in the agreement relating to arbitration; disputes involving public juristic entities; and disputes between private and public juristic entities. Individuals and corporate entities 37 have the freedom to take their dispute to the court or to compel the government entity to undergo judicial arbitration. 49 The 1995 legal provision established in Kuwait is a particularly formative stage in the enforcement of arbitral awards as it attempts to find a balance between the need to allow traders the freedom to establish their own rules and the need for Kuwait to establish rules and regulations that offer certainty within the international arena. This desire to gain recognition across the international arena with particular reference to foreign trade relations has been the backbone of the development of the statutory rules associated with arbitration across Kuwait.
Kuwait enjoys an economy that is primarily based on trading. Over time, the customs and procedures associated with such trading have emerged as clearly defined business practices that are regulated by the law of the land. Another important feature of the trading scene in Kuwait is the competence possessed by the traders and companies in the law relating to commerce. The Commercial Companies Law governs companies and commercial entities, and the entrepreneurs of Kuwait display considerable knowledge of this law.
50
Conventions relating to international commercial arbitrations not only eliminate reciprocity requirements but also resolve the issue of enforcing foreign judgments. A foreign arbitral award can be recognised and enforced effectively and with comparative ease by the technique of concluding a convention. The legal frameworks of the various states are very divergent. Consequently, conventional codification serves to hinder the adoption of suitable rules which in turn increases the ineffectiveness of the process.
Kuwait's arbitration law does not differentiate or discriminate between international arbitration and domestic arbitration. 51 The parties forming part of a contractual agreement which is submitted to arbitration when a dispute arises in commercial transactions are free to choose and contract to the particular laws relevant to their situation. It is also advantageous that Kuwait recognises another form of arbitration, "judicial arbitration", where the government is trading under its commercial capacity.
52
The JAL 53 defines when an arbitral tribunal ought to have at least two arbitrators appointed by the disputing parties, or when to have three judges to be appointed by the Supreme Judicial Council. 54 In this respect, one can state that Kuwait laws that are used to enforce arbitral awards are the same as those used in respect of enforcement of foreign courts' arbitral awards. The procedure involved in seeking to enforce a foreign arbitral award is first commenced by filing a claim in a Kuwaiti court of law. 55 There is a requirement that, before a claim is filed, the foreign arbitral award needs to be translated into Arabic and authenticated by Kuwait's Ministry of Justice. The consulate also plays a major role in the enforcement of a foreign arbitral award because the award must be consularised by the Kuwait consulate of the relevant country and also be legalised by the Ministry of Foreign Affairs in Kuwait. 56 The filed foreign arbitral award must be accompanied by a copy of the arbitration agreement made by the parties to ensure that arbitration proceedings have been consented to. In Kuwait, however, when seeking to compose an arbitration tribunal there is more concern over whether the country seeking to enforce the award is developed or developing. 57 This affects the enforceability of the award because interests of developing countries may be thwarted and not well looked into. There is also the risk that they are given arbitrators who are not well-qualified to conclude the interest of the parties. Kuwait recognises the fact that once an arbitral award has been finalised, it cannot be appealed to Kuwait's courts unless the parties have an express provision to appeal against the decisions of Kuwait's courts. Unlike domestic arbitral awards, foreign arbitral awards cannot be easily set aside if there is fraud and dishonesty except in circumstances where the arbitral award is inconsistent with the laws and rules of Kuwait.
58 Considering the decision in Aminoil v Kuwait, 59 it was held that the host country's domestic legal system was the applicable law because it is the supreme protector of all people's rights as well as the general interest of the parties.
60
The findings of this case are particularly relevant to the discussions here as they look at the practical reality of the arbitration process and, in particular, the way in which the arbitration system works, especially when one of the 2014 parties is a government body. A dispute arose as to whether or not the arbitration clause would apply and if so how it would work alongside the need to refer to the Compensation Committee which was a term under Kuwait's Decree Law. This brought into question the issue of a direct dispute between national law and an international commercial arbitration clause. The matter was ultimately submitted to the arbitration which was seen to be a particularly important aspect of the development of arbitration in Kuwait as it considered an issue that was politically sensitive; it was also a financially important decision for the parties involved. 61 Ultimately, the tribunal, although following the principles of arbitration, chose to look towards the application of Kuwaiti law with international law playing a role, but not the dominant role. This indicates a general reluctance of the Kuwaiti tribunal to fully submit to international law even if it was prepared to deal with an international commercial arbitration clause in a transnational way.
A distinctive feature in arbitration is the review of arbitral awards enforceable in Kuwait, especially from foreign courts. The laws in Kuwait 62 and also in international law provide various grounds for the review of an arbitral award and one can say that they are narrow; 63 this adoption by Kuwait restricts a party's grounds to seek review. An error in law 64 is not grounds for review. Even though one could argue that the parties ought to choose the forum to determine their disputes, this should be included as grounds for nullification of an arbitral award. This would be crucial in avoiding gross and negligent legal errors going uncorrected in arbitral awards.
65
Arbitration awards in countries whose law is based on Sharia law have to consist of a description of the dispute, the facts as determined under Sharia, the rationale behind the award with reference to Sharia, and the decision. Sharia law, however, has a close association with arbitration law and has been recognized by sources, such as the Qu'ran, Idjma, Sunna and Qiyas. There is a major difficulty associated with these countries, with regard to arbitral awards. These countries make it compulsory for arbitration awards to be reviewed and approved by the courts. 66 This situation has been rectified in Kuwait, to some extent, by the ratification of the NYC. The latter has limited the grounds on which domestic courts can reject a foreign commercial arbitral award. Nevertheless, the NYC permits the rejection of such awards if their enforcement is against the public policy of that nation. This exception has been utilised by a large number of Middle Eastern countries to reject foreign arbitral awards.
67
The present level of arbitration in Kuwait has been the culmination of a gradual process. Initially, arbitration was made available in the CCCP. This code was enforced by enactment of legislation.
68 Arbitration was also addressed by the JAL.
69 Thereafter, another law was enacted in 1980 for the promulgation of the CCCP. 70 This code is distinguished by a number of features. First, there is no description of the disputes that can be brought before it for arbitration. The only specification is that the parties should consent to conciliation. Second, the disputed issue has to be stipulated in the contract or in the arbitration agreement. Third, the arbitration parties must nominate arbitrators who have not been deprived of their civil rights and are not under seizure.
71 Fourth, it is usually prohibited to contest or object to an arbitral award unless the parties have agreed in this regard before the award had been rendered. All the same, in some cases, an action for setting aside an arbitral award can be brought. Such action has to be before the court that had originally heard the case.
72
JAL provides for judicial arbitration. 73 It was promulgated on 19 February 1995 and has the following features. First, it specifies that a system of judicial arbitration panels should be formed. These panels consist of three representatives of the judiciary and two arbitrators. Secondly, these panels have jurisdiction over disputes in which the parties have agreed to approach the arbitration panel. 74 In addition, the arbitration panels have jurisdiction over disputes between government ministries and authorities or disputes between public sector companies. Moreover, 61 "Brazilian Loans case" Brazil v. France (1929) 76 In addition, the arbitrator should be well-behaved, enjoy a good reputation, and should possess the necessary academic qualifications and practical experience. Fourthly, a specific process has been described for resolving disputes by the arbitration panels. The Court of Causation can be approached if a party wishes to contest the award of the arbitration panel. Lastly, the award of the arbitration panel has the same force as an adjudged matter. Such awards are enforceable with immediate effect.
The principal duty of judges and arbitrators is not restricted to interpreting the law. It also extends to resolving disparities between the laws applicable to disputes. If the possibility of effecting remedies to the legal procedures arises during the settlement of a dispute by arbitration, then the arbitrator or judge has to decide certain important issues related to these remedies. 77 These issues include whether the clause is generally prohibited, whether it is permitted, whether it is subject to specific conditions, or whether it imposes any negative consequences. It also needs to be ascertained whether the principle of the selection of jurisdiction by the parties interferes with the decision and whether the decision would be in direct or indirect conflict with legal provisions. However, there always exists the possibility that arbitral decisions could generate two parallel curial systems. At a bare minimum, the procedural laws of the place where the arbitration takes place will be in conflict with the law that prevails over the arbitration clause.
78
Kuwaiti law permits parties to negotiate and include arbitral terms in their commercial contract agreements. Consequently, the majority of agreements in which a Kuwaiti is a party could incorporate arbitration clauses. These would be as per the stipulations of the Commercial Arbitration Centre of the Kuwait Chamber of Commerce and Industry (KCAC), the ICC, or some other arbitral forum. The model law of the UNCITRAL is applied by the KCAC when there are no provisions regarding a specific issue.
79
The JAL provides additional rules and the disputing parties could engage in arbitration on the basis of the JAL. Arbitration is undertaken by the Court of Appeal's arbitration councils if the parties had agreed that the JAL would apply to their disputes. Moreover, these arbitration councils hear disputes where no arbitral body has been specified. As such, arbitration councils have exclusive jurisdiction with respect to disputes involving governmental agencies where no prior arbitration agreement had been identified as the appropriate dispute resolution mechanism.
80 This is important, especially where disputes occur between state-owned companies and governmental agencies. The rules of the CCCP chiefly relate to domestic arbitration. However, Articles 199 and 200 of the CCCP govern the enforcement of foreign arbitral awards. In instances where the provisions of the JAL do not apply, the applicable rules will be that of the CCCP.
81
The Middle Eastern countries that are signatories and have ratified the NYC have had to enact legislation relating to the enforcement of arbitral awards. This Convention has to be supplemented with additional domestic legislation. In order to provide guidance in this area, the UNCITRAL made available its Model Law on International Commercial Arbitration. However, the Model Law is not complete and requires legislation at the national level. Most of the nations of the Middle East have not enacted such legislation. Chief among these is Saudi Arabia which does not codify its policies, thus allowing for subjective judgements. It is therefore quite difficult to predict the outcome of any litigation.
82
The option to reject an arbitral award that violates public policy has been provided under the Model Law. 83 Although, every nation is justified in rejecting an award that violates its public policy, it becomes difficult to define public policy with respect to a commercial dispute.
84 Considerable thought and debate was devoted to what constitutes public policy by the scholars of the Western nations. However, no consensus could be achieved and it was left to the courts to distinguish between domestic and international public policy. The courts decided only to apply those principles of policy that were recognised globally. The pioneer in this area was France, which included this precept in its Code of Civil Procedure. This was followed by Italy, Portugal, Algeria and Lebanon. 85 Kuwait has consistently honoured its international treaty commitments. To this end, it has made it very clear that it would grant greater importance to such commitments than to its domestic laws. All the same, when it comes to enforcing foreign arbitral awards, Kuwait can and does protect domestic interests when such protection favours public policy. 86 The enactment of the Kuwaiti Commercial Code Provisions is vital to the protection of distributors who can be affected by the termination of foreign distributorship agreements by a foreign company.
87
It is not clear whether Kuwaiti courts will reject foreign arbitral awards on grounds of public policy. Sharia law includes several rules that prohibit interest and risk. Consequently, Middle Eastern countries whose laws are based on Sharia law face considerable confusion in enforcing foreign arbitral awards that relate to interest and insurance. There is a marked difference between the principles of Sharia law and modern international commercial law. Thus, the nations that follow Sharia law face great difficulty and confusion in enforcing foreign arbitral awards.
88
Despite these differences and the general reluctance of the Arab states to accept international conventions in relation to international arbitration, there is a growing need to consider the way in which foreign judgments could be enforced in the Arab states. One particular difficulty that emerges is the fact that states are generally reluctant to enforce an agreement which may later be overruled; where there are differences in the rules of law there is also likely to be a reluctance to enforce foreign judgments. It is noted therefore that the recognition of an arbitral award will be subject to strong procedural rules if they are to be relevant and usable within the Arab states that are fundamentally reluctant to fully accept the rules associated with international arbitration and the acceptance of awards that have been established by a foreign court.
The nations of the Middle East that have not acceded to the NYC enforce foreign commercial arbitral awards on the basis of their national legislation. Kuwait is one of the few nations of this region that have ratified the NYC. It has achieved this by means of specific procedures that have been stipulated in its Civil and Commercial Procedures Act.
89 Subsequent to ratifying the NYC, Kuwait enacted a law that reorganized the relevant civil and commercial procedures. 90 This law addresses arbitration. 91 Nevertheless, Kuwait prohibits its ministries, public authorities and state companies from undertaking arbitration to resolve disputes with individuals or legal entities.
92
This injunction was the subject matter of a cabinet decision in 1988. 93 This decision made it very clear that such bodies were precluded from incorporating arbitration clauses in contracts. In addition, it required such contracts to specify that dispute resolution was to be solely undertaken by Kuwaiti courts and the applicable law was the law of Kuwait. 94 An increase in international commercial disputes has been matched by an increase in the employment of the arbitration process to resolve such disputes. Arbitration is devoid of a judicial nature and this explains its effectiveness and appeal. A non-judicial system is preferred because of the intricacy, cost and protracted nature of commercial disputes that are settled in a foreign court. Moreover, the decision of a foreign court is latently unenforceable.
95 Thus, arbitral awards enjoy great popularity as is evident from the large number of nations that have agreed to adhere to the terms of the NYC. Arbitration as a technique for resolving commercial disputes has been promoted by several international conventions, treaties and agreements. In the past, only a few countries had enforced efficient arbitration systems; many of the countries had laws that interfered with arbitral awards, thereby diminishing the effectiveness of these awards. Moreover, many national legal systems had failed to enforce arbitral judgements. This undesirable situation changed in 1976, with the adoption of the arbitration rules of the UNCITRAL. Its arbitral rules can be utilised by any private or public entity that desires to arbitrate independently of an international arbitral institution. In considering the arbitration in Kuwait, the laws that govern the arbitration process and procedure came into effect in 1980 97 with many scholars stating that it had been brought in too soon.
98
The previous law governing arbitration in the country was not that bad but it had faults, especially in its laws of procedure, and it was mainly those who were dissatisfied by the awards who went to the courts to seek redress.
99
As a consequence of this, there was a backlog in settling disputes that had been arbitrated on; hence, the new law was a welcome idea.
The laws governing arbitration and arbitral awards are mainly based on the CCCP, with Article 173 laying down the rules on arbitration. This Code has been critical in determining how enforcement of arbitral awards are to be determined as well as a basis for setting aside, recognition and enforcement of foreign arbitral awards.
100
Internationally, there are many bodies set up to effectively deal with arbitration, such as the ICC, the Arbitration Institute of the Stockholm Chamber of Commerce, and the International Court of Arbitration. They all have their own procedures of arbitration. This is mainly attributed to the fact that it has harmonised its laws in order not to create a conflict when the question of jurisdiction arises. 101 Kuwaiti laws on arbitration are not harmonised and they have reservations on how the NYC applies to them. This creates a platform for conflict when it comes to enforcing arbitral awards from states that do not reciprocate the awards of Kuwait or those that do not recognise and enforce Kuwaiti arbitral awards.
102
Similar problems and issues have arisen in the English legal system and with the way in which the English courts have dealt with the disputes associated with the proper law of an arbitration clause. It is noted by academics that although there are multiple ways in which the proper law can be ascertained, there is no practical or legal reason for these not to work together or to work interchangeably depending on the nature of the dispute in question.
The proper law of the arbitration agreement, based on contractual interpretations, has some practical use for those looking to deal with an arbitration and therefore to offer greater security to the enforceability of these awards. It is argued, therefore, that whilst there needs to be a degree of flexibility afforded to the various different arrangements that may be entered into between the parties, consideration should be given to whether or not the use of the proper contractual legal principles should apply in certain situations. This would, however, require a degree of harmonisation which has yet to be achieved in Kuwait's domestic law. An arbitral award is rejected by Kuwaiti law if it contradicts a previous ruling of a Kuwaiti court, or is against morality or public order. Under this law, a foreign jurisdiction can be selected by the contracting parties, with regard to their agreement, in order to resolve disputes related to such agreement. This clearly depicts a glaring absence of harmonisation in the context of the enforcement of international commercial arbitral awards.
The success of arbitration is influenced to a large extent by the domestic law of a nation. Due to this, the parties to arbitration have to consider whether international or regional treaties are upheld by the enforcing nation. In addition, these parties have to take into account the capacity of the competent court to enforce arbitral awards. Arbitration, as a principle, is not new to Arab countries such as Kuwait, as it is enshrined within the Islamic, Sharia legal system. The concept of arbitration has been mentioned as part of the Koran; therefore, it can be argued that arbitration was, in fact, deeply-rooted within the Arab countries long before any integration happened with the Western countries. The issue associated with arbitration and, in particular, with the ability to refer to arbitration when international commercial disputes arose was something that became highly relevant in Kuwait during the 1940s, when the travel industry within the region began to grow. It is worth noting that rules associated with arbitration and the way in which commercial parties will undertake negotiations changes as the underlying economic conditions also change. In this case, the growth of the oil industry within Kuwait has made it necessary to consider how Kuwait should deal with international challenges.
Arguably, it is this drive to become more economically efficient and the recognition that international operations are a fundamental part of the economic development of the region that has led to arbitration being formally recognised by Kuwait. As part of this critical analysis of how arbitration is enforced within Kuwait, it is crucially important to identify how Kuwaitis deal with traditional arbitration, in the first place, and the perceived advantages Vol. 3, No. 1; that are associated with arbitration. This is because a background understanding will offer explanations as to why certain judicial decisions are enforced in Kuwait and the difficulties that arise in attempting to enforce arbitral judgements within Kuwait for nationals of this state.
Interestingly, one can argue that arbitration is part of Islamic principles and these treat the arbitrator as a respected member of society. For example, a religious individual is able to make judgments based on any disputes that arise with commerce or property. This was undertaken in a relatively simple yet effective way across Kuwait. However, with the change to the economy, arbitration has placed demands on the legislature and many statutes have been enacted which recognise the need to put traditional arbitration on a more formal footing and in order to ensure greater recognition on an international level. The major development in this regard was when Kuwait joined the NYC.
By analysing the legal structure in relation to arbitration in Kuwait and how it has developed over the years, it can be argued that arbitration broadly falls into one of four categories. Firstly, there is optional arbitration where the parties may include clauses in their contracts to submit themselves to arbitration in the event of a dispute. Secondly, there is institutional arbitration where certain aspects of trade, such as the stock market, are submitted to an institutional arbitration that it cannot choose to opt out of. Thirdly, there is international arbitration where, although there is no fundamental distinction between national and international arbitration, in Kuwait, it is generally referred to as any arbitration that falls outside of Kuwait and where Kuwait has agreed to recognise foreign arbitral awards, to a certain extent, thus bringing international arbitral awards within the ambit of Kuwaiti law. Finally, there is judicial arbitration which is undertaken by the Ministry of Justice. This has recently been amended and therefore it forms a fundamental part of this analysis as it is one of the more recent developments in the recognition of arbitral awards in Kuwait.
Throughout this analysis, it became apparent that one of the major difficulties associated with the use of arbitration in Kuwait was its complexity and that, traditionally, arbitration was referred to as a means of dealing with commercial disputes in an efficient and private manner. However, when such complexities are included within the system, many of the advantages associated with arbitration are simply lost. It was with this in mind that the judicial arbitration, as regulated by law number 11/1995, established several key concepts that were incorporated into the law in Kuwait. This was not necessarily undertaken with a view to increasing harmonisation with international principles but rather to ensure that the key benefits associated with arbitration were felt within Kuwait. It was, therefore, in a much more stable position to enforce foreign arbitral awards where appropriate.
The precise procedures and rules have been discussed above. However, for the purpose of this analysis, it is necessary to look at the effect of these rules and to ascertain the impact that these have had on the enforcement of arbitral awards across Kuwait. The legal system which has been established in order to deal with the use of arbitration in Kuwait allows for arbitration of a mixed nature and encourages, as far as possible, the ability of the parties to use their own free will in order to resort to arbitration, while also maintaining the parties' autonomy as far as possible. This willingness to use an arbitration agreement is an important part of ensuring success within the arbitral system as it is argued that enforcement will be considerably easier for both parties entering into arbitration by their own free will.
On the whole, therefore, it is argued that one of the fundamental difficulties associated with ensuring the enforcement of arbitral awards across Kuwait is the willingness of Kuwait to become part of an international community, in terms of trade, and this requires the Kuwaiti government to put in place statutory requirements that offer certainty and finality over arbitral awards, whether they are national or international in nature. It is this continuous desire to harmonise and to become part of the international community that will ultimately lead to greater certainty in the area of the enforcement of arbitral awards.
Arbitration is known since time immemorial as a mechanism for solving disputes peacefully as opposed to through litigation procedures. It has also been accepted universally as being quite cost effective, private, consensual, and the awards are usually considered to be binding on all parties to the arbitration agreement. 103 In practice, arbitration is usually considered to be crucial based on the freedom of contract that the parties are given as regards the enforcement and granting of an arbitration agreement. 104 It has various rules of procedure that govern its recognition and enforcement especially if it is considered as a foreign arbitral award under the laws of Kuwait. 
Conclusion
This article has focused on the extent to which foreign arbitral awards are enforced in Kuwait with various notable exemptions in terms of their recognition and enforceability. The main convention that has been adopted by Kuwait is the NYC and this has been domesticated in Kuwait. Notably, Kuwait has held certain reservations as regards the NYC, hence enforcing and recognising arbitration awards from different states differently.
Arbitration proceedings and their main advantages have been explained throughout the article, namely, that they save time and give disputing parties a cost-effective way to settle their disputes amicably. 106 Most of the arbitrators are usually competent as well as capable of giving awards that reflect the true state of what needs to be determined in the dispute. 107 Arbitration awards are not well defined in the legislative framework of the domestic laws of Kuwait but an arbitral award is usually considered to be one that is declared by the tribunal of a competent jurisdiction.
The article has gone a step further and looked into the basis of recognition and enforcement of arbitral awards as set out in the CCCP and other laws that are relevant to providing the procedural law as well as the substantive law that governs the recognition and enforcement of foreign arbitral awards in Kuwait. 108 In this regard, the article has identified that international law principles as well as treaties inform the way in which Kuwait arbitration awards are enforced and recognised. Although Kuwait has ratified the NYC, its provisions have not been adopted wholly; Kuwait holds a reservation on Article 1(3) but holds no reservations under those that govern arbitration agreements that involve commercial transactions. 109 The article has also looked into the whole process of enforcement and recognition of foreign arbitral awards in Kuwait in relation to the grounds that give rise to the denial of recognition and enforcement. The main ground is that of public policy, i.e., that an arbitral award cannot be recognised if it fails to meet the threshold set out in the NYC or in Sharia law. 110 The detail over what public policy actually entails is left to Kuwait to determine because neither the NYC 111 nor the Model law provides for what should be considered as the minimum threshold of public policy. 112 The arbitrability of the arbitration dispute has been presented in the article as a major issue in Kuwait arbitration and enforcement procedures, as it also gives the place of arbitration or jurisdiction where the dispute will be heard. 113 As explained, the subject matter of the dispute to be arbitrated is also considered when considering the arbitrability of the dispute. 114 The lex arbitri, the proper law of arbitration, also has an impact on whether the dispute is arbitrable or not as well as the issues of fraudulent activities in the formation of the arbitration agreement and corrupt practices. 115 It has been observed that refusal of enforcement is a crucial factor in the recognition and enforcement of arbitral awards in Kuwait based on issues such as reciprocity and whether the arbitral award is consistent with international law and Kuwaiti law. 116 The procedures that are to be considered when enforcing and recognising a foreign arbitral award 117 have also been noted to be important. 118 As such, Kuwait recognises and enforces foreign arbitral awards under certain circumstances. All the same, Kuwaiti courts are empowered to reject a foreign arbitral award. Such refusal is on the grounds of absence of reciprocity and being contrary to public policy.
The recognition and enforcement of foreign arbitral awards under the NYC regime and the enforcement system in the GCC countries have been shown to be quite different. The GCC countries reject foreign arbitral awards on the basis of domestic public policy and not international public policy. This has been justified by these countries on the grounds that their domestic laws are based on Sharia law and this reflects their culture. It has been observed that the extant legislative regime with regards to the recognition and enforcement of foreign arbitral awards in Kuwait does not function satisfactorily to the fullest extent and, therefore, the legislation of Kuwait is still subject to Islamic law.
On the other hand, it has been noted that Kuwait has legislation that is developed to a considerable extent in spite of the fact that its Civil Code is based on Islamic Sharia law. Consequently, it has been argued that Sharia law has tremendous influence even on international arbitration, something which could prove disadvantageous to a businessman or corporation from a non-Islamic nation.
